Ethiopia's aviation history goes back to the late 1920s. And, carriage of goods and passengers by air dates at least as far back as the 1940s -the decade which witnessed the establishment of Ethiopian Air Lines Corporation (now Ethiopian Airlines). Despite Ethiopia's relative success in commercial aviation, domestic literature on commercial air law has been scanty. Court decisions involving air carriage are rare, and one can seldom find a course on air law in the curricula of Ethiopian law schools. This article is an attempt to briefly address the gap in literature and encourage further academic discourse on Ethiopian law of air carriage with particular attention to the law and practice regarding international carriage by air.
Introduction
The law on carriage by air forms part of air law (civil aviation law).
1 It is that part of air law governing the liability of air carrier under contract of air carriage. 2 Historically, it dates only as far back as the early 20 th century when aerial navigation began the transition from myth to reality.
3 Though domestic Consistent with international legal instruments to which Ethiopia is a party, international air carriage is seen here as the carriage of goods and passengers between places in different jurisdictions. 17 Moreover, carriage between places within Ethiopia may be international if it involves an agreed stopping point outside Ethiopia. 18 The Ethiopian law for international air carriage is mainly contained in the 1929 Warsaw Convention. The Convention, inter alia, contains rules on documents of carriage, the liability of the carrier, limitation of liability, and jurisdiction. The contents of some of these rules have been updated through series of protocols. 19 Ethiopia, like many other states, is not a party to various 17 This article overviews the Ethiopian law on international 21 carriage by air. It does not as such deal with Ethiopian civil aviation law. It only focuses on the body of law governing the liability of the carrier in international air carriage. Section 1 highlights the historical evolution of the Warsaw system from an Ethiopian perspective. And, this is followed by a closer look at the substantive and procedural aspects of the Ethiopian law relating to international air carriage. Finally, a concluding remark along with suggestions for future actions is provided. It must be noted that the Commercial Code's rules on carriage by air, the Civil Aviation Proclamation's rules on civil aviation, and other Ethiopian transport legislations are not considered in this article. This is because these laws do not contain the Ethiopian law on international carriage by air.
The Evolution of the Law on International Carriage by Air: An Ethiopian Perspective
The 1929 Warsaw Convention which came into force in 1933 represents the first successful attempt to unify the law on international carriage by air. The Convention has, for example, succeeded in establishing the first universal system of documentation, carrier's liability, limitation of liability, period of limitation and jurisdiction. These in turn helped avoid some of the major conflicts and problems related to international air travel. 22 Yet, dissatisfaction began to surface as time went by. For instance, leading aviation powers like the USA felt that the maximum limit of liability set in the Convention was [ 20 See the signature, ratification and entry into force of the instruments listed in the preceding footnote from the ICAO webpage: <http://www.icao.int/eshop/conventions_list.htm> 21 Given however that the liability of any carrier is now governed by international instruments to which Ethiopia is a party, the article may as well be taken as an overview of the Ethiopian law on carriage by air in general. 22 Philipson, supra note 7, § 1.2 -1.6; see also Cheng, B. insufficient. 23 Moreover, some provisions of the Convention were practically given inconsistent meanings in different jurisdictions. 24 In 1955, attempts to improve the Warsaw Convention led to the adoption of the Hague Protocol. 25 Among other things, the protocol addressed concerns regarding the limitation of carrier's liability and the concept of "wilful misconduct". It doubled the limit of liability contained in the Warsaw Convention 26 and replaced the controversial "wilful misconduct" with that of "intentional or reckless conduct"
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The Warsaw-Hague Convention did not, however, attract the membership of some Warsaw states. For example, the USA refused to join the Hague Protocol as it was not still satisfied with the improved limitation cap. The USA maintained that advancements in technology and aviation insurance undermine the rationale behind according special protection to air carrier through limitation of liability.
28 Interestingly, the USA even threatened to withdraw from the Warsaw system unless the limitation cap is significantly raised. As a response to the demands of USA that the liability limits be raised, a number of carriers from different countries came together to agree, with Civil Aeronautics Board of the United States, to a package of measures which would apply to all flights to, from or with an agreed stopping point in the USA. This accord is formally known as Agreement between Carriers of the International Air Transport Association (IATA) and the Civil Aeronautics Board (CAB) of the United States. 30 Under the accord, the carrier is obliged to deliver to the passenger a ticket with a prescribed notice informing the passenger in clear terms that liability (to personal injury) in most cases is limited to $ 75,000.00.
This agreement, which has a force of law in the USA, 31 
The Coverage of the Warsaw Convention

2.1-Scope of Application of the Warsaw Convention
The Warsaw Convention applies to "international carriage". 57 56 See, e.g., note 78 infra and the accompanying text. 57 Article 1(2), Warsaw Convention. 58 Ibid.
Contracting State would also be international if they involve an agreed stopping place outside the territory of the concerned Contracting State. 59 The Convention does not thus apply to "non-international carriage". Nonetheless, some countries extend the application of the Warsaw regime to domestic carriage. 60 The Warsaw Convention "does not apply to experimental air carriage undertaken with a view to establish a regular line of air navigation."
61 It does not also apply to carriage "undertaken in extraordinary circumstances outside the normal scope of an air carrier's business."
62 Yet, it applies to carriage directly performed by the State 63 unless a reservation excluding this type of international carriage from the scope of applicability of the Convention is made.
64 Ethiopia has made a reservation with regard to Article 2(1) of the Convention. 65 Accordingly, the Convention shall not apply to international air transport carried out directly by the State or legally constituted public bodies.
Definitions given to "aircraft", "passenger" and "carrier" may also determine the scope of application of the Convention. It is argued that carriage by, for example, hovercraft 66 is excluded from the ambit of the Convention. 67 Similarly, an airline employee cannot claim compensation under the Warsaw Convention as she is not "passenger" 68 for the purpose of the Convention. In numerous civilian jurisdictions, the Warsaw Convention does not govern the liability of the actual carrier in charterparty or interchange situations. The scope of application of the Convention, in these jurisdictions, is thus limited to cases 59 Ibid. 60 Diederiks-Verschoor, supra note 4, p. 60; Ethiopia is also one of those countries that extend the application of the Convention to non-international flights (see note 16 supra.). 61 66 Hovercraft is a type of vehicle that travels in the air using a strong current of air forced out beneath it. 67 Diederiks-Verschoor, supra note 4, p. 63. 68 The Warsaw Convention presupposes the contractual relationship of air passengers/shippers and the air carrier. It does not for example govern damage sustained by third parties on ground as a result of air crash. This is because such parties are not related to the air carrier through contract of air carriage; see also Diederiks-Verschoor, Ibid.
where the carrier is a party to the carriage contract, i.e., a contracting carrier.
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In contrast, Anglo-American jurisdictions maintain that "carrier", for the purpose of Articles 17-19 of the Convention, refers to "actual carrier" 70 as well.
Subject to the limitations on the scope of application discussed above, Ethiopian courts must always apply the Warsaw Convention should countries connected by an international carriage belong to the Warsaw Convention. 71 Article 24 excludes the application of other national and international laws in claims involving the liability of the carrier. 72 75 The inaccessibility of the Warsaw Convention in the working language of Ethiopian courts limits the practical applicability of the Convention. Ethiopia should thus publish international instruments it ratifies in local languages so as to facilitate its application in real cases. Nonetheless, the non-publication of the Convention in Amharic (or any other local language) does not seem to justify failure to apply international instruments ratified by Ethiopia which constitute "integral parts of the law of the land" by virtue of Article 9(4) of the 1995 Constitution of the Federal Democratic Republic of Ethiopia.
2.2-Jurisdiction
The Federal High Court assumes material jurisdiction over issues of international air carriage. 76 This court must not however determine matters of judicial jurisdiction based on the unwritten and arguably unknown Ethiopian than Warsaw Convention. In sum, the exclusivity of the Warsaw Convention is limited to matters pertaining to the liability of the carrier. 73 The Warsaw Convention establishes "the four jurisdiction fora". A plaintiff may bring her actions for damage in one of the following forums which in anyway has to be a court of one of the Contracting Parties:
a) The court of the place where the carrier is ordinarily resident; b) The court of the place where the carrier has his principal place of business; c) The court of the place where the carrier has an establishment by which the contract has been made; or d) The court of the place of destination.
Often, the court of the place where the carrier is ordinarily resident is the same as the court of principal place of business. 80 Jurisprudence from some Warsaw nations reveals that plaintiffs relying on these grounds of jurisdictions need to show that the carrier maintains headquarters -where the main part of the executive and management work of the business is conducted. 81 The ever increasing involvement of travel and shipping agents in intermediating contracts of carriage evoke questions as to whether the court of the place where such intermediaries reside can assume jurisdiction. In other words, should one take travel agents as establishments for the purpose of Article 28? The answer seems in the negative as courts in some jurisdictions are not yet prepared to accord agencies the status of establishment. In particular, French courts appear to assume jurisdiction based on the third ground only when the carrier has its own establishment, e.g. a directly owned ticket office.
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The court of the place of destination may assume jurisdiction. For this purpose, courts often take as the place of destination the one indicated as such in the ticket. 83 77 Article 32, Warsaw Convention. 78 Ibid. 79 Philipson, supra note 7, § 11-37; Diederiks-Verschoor, supra note 4, p. 93. 80 Philipson, supra note 4, § 11-27. 81 See, e.g., Winsor v United Airlines, US District Court, Eastern District of New York (25 June 1957) cited in Diederiks-Verschoor, supra note 4, p. 92. 82 See, e.g., cases cited and discussed in Philipson, supra note 7, § 11-31 and DiederiksVerschoor, supra note 4, pp. 92-93. 83 Philipson, supra note 7, § 11-33.
Finally, the non-inclusion of the places where (1) the damage has occurred, (2) the offense or tort occurred, and (3) the victim resides as the basis of judicial jurisdiction dissatisfied some Warsaw members, mainly the USA. 84 The 1999 Montreal Convention partially, if not completely, has improved the rules by recognising a fifth jurisdiction based on the domicile of the victim. 85 As Ethiopia is not a party to the Montreal Convention, its courts cannot assume jurisdiction based on the domicile of the victim.
Documents in International Carriage by Air
Chapter Two of the Warsaw Convention prescribes rules regarding documents of carriage. The documents are passenger ticket, luggage ticket (baggage check) and air consignment note (air waybill). The Convention requires, under the pain of penalty, the carrier to deliver documents of carriage containing specific details.
If the carrier accepts a passenger without a passenger ticket having been delivered it is not entitled to avail himself of the defences and limits to his liability. 86 Practically, carriers have also been exposed to unlimited liability where defective tickets (e.g. where the issued ticket fails to provide the passenger adequate notice on the conditions of contract) were issued. 87 This rule, which was meant to protect the interest of the passenger, 88 has been challenged in the advent of ticketless travel. 89 Experience has shown that the rule is rather detrimental to passengers because carriers who spend big money to 84 On this point see, e.g., Luongo, N. 85 Article 33(2), Montreal Convention allows actions to be brought before the court of the State Party in which at the time of the accident the passenger has his domicile. 86 Article 3(2), Warsaw Convention. 87 This is however incompatible with the literal texts of the original Warsaw Convention which sanctions only the failure of the carrier to issue tickets; it does not as such sanction the delivery of tickets which, for example, does not provide adequate liability notice. The rule "defective ticket is no ticket" has however been incorporated in Article 3 of the 1955 Hague Protocol which provides "the carrier shall not be entitled to avail himself of the provisions which limit his liability if the ticket issued does not include the notice required by the Warsaw-Hague Convention". Note however that Ethiopia is not a party to the 1955 Hague Protocol and hence the rule "defective ticket is no ticket" is not applicable. But see Article 607(2), Commercial Code which contains a provision comparable with Article 3(2), Hague Protocol. 88 The rule is predicated on the theory that passengers are aware of the limitation on the carrier's liability only if ticket is delivered to them prior to boarding; see. e.g., Philipson, supra note 7, § 5-13. 89 Diederiks-Verschoor, supra note 4, p. 66; Philipson, supra note 7, § 5-11.
comply with the documentation requirements shift the cost to consumers. 90 Besides, simpler procedures of booking (e.g. telephone booking and online booking) -which do not necessarily meet the terms of Article 3 and other provisions of the Convention -may in fact benefit passengers.
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Apart from passenger ticket, luggage ticket (baggage check) containing the particulars listed under Article 3(4) must be issued by the carrier. The carrier cannot carry baggage without issuing a luggage ticket. In the absence of this ticket, the carrier cannot avail itself of the provisions of the Convention which exclude or limit liability. Similarly, a carrier cannot exclude or limit liability should it issue a baggage check that does not contain the particulars set out at Articles 3(4)(d), (f) and (h).
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As 93 See, e.g., Diederiks-Verschoor, supra note 4, p. 67-68; Note that documents issued by Ethiopian Airlines are named "Passenger Ticket and Baggage Check." 94 See, e.g., Philipson, supra note 7, § 5-60 -5-62 and Diederiks-Verschoor, supra note 4, p. 74. Incidentally, the 1955 Hague Protocol -which significantly reduced the requirements regarding form and content of passenger and luggage tickets, authorises the incorporation of baggage check in the passenger ticket. Also, the Montreal Convention -another international instrument to which Ethiopia has not subscribed for -has done away with the rules sanctioning non-compliance with baggage check requirements. Instead, it relies on the principle of absolute liability of the carrier in protecting air passengers; see, e.g., Cheng, supra note 22, p. 848. 95 Once the goods have been accepted for shipment by the carrier, an air waybill covering the goods will be issued. The air waybill is made in three "original" copies each for the carrier, the consignor and the consignee (Art.6 (1)-(2), Warsaw Convention). The bill, especially the one accompanying the goods (the one marked "for the consignee"), must be signed by the carrier and the consigner himself (see Art.6 (2), Warsaw Convention 98 Article 11(1), Warsaw Convention cum Articles 183 and 186, Maritime Code. Apart from the evidentiary functions, air waybills serve as a control document by which constructive possession is transferred. The bill, especially the one marked "for the consignee," facilitates the relationship between the carrier and the consignee. Put in other words, an air waybill constitutes an acknowledgement by the carrier that the goods will be delivered to the holder of the bill; see generally Articles 11-13, Warsaw Convention. 99 Ibid, Article 9. 100 These particulars relate to the apparent condition of the goods and of the packing, the freight and its mode of payment, the price of the goods, the amount of the value declared in accordance with Article 22(2), the number of parts of the waybill, the documents handed to the carrier to accompany the air consignment note, the route and time fixed for the carriage.
states imply omission of particulars set out in Article 8 (a) -(i) inclusive and (q) will be sanctioned if the omission or the error was of "commercial significance" or "prejudicial to the consignee".
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The "no prejudice" test has influenced the Hague Protocol which has changed the Warsaw Convention's requirement that the waybill contain numerous particulars. Under the Hague Protocol, the waybill need only contain such particulars as places of departure and destination, a stopping place, if any, and a notice of liability limitation. 102 Omissions of particulars regarding departing, stopping and arrival places are not therefore sanctioned anymore. However, the carrier forfeits the privilege of limiting its liability under Article 22 of the Warsaw Convention if the waybill does not contain a notice of liability limitation.
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The Warsaw-Hague rules on air waybill have further been improved by the 1975 Montreal Protocol No 4. With the consent of the consignor, the carrier is now allowed to deliver any substitute such as electronic airway bills 104 (in lieu of ordinary waybills) which would preserve a record of the carriage to be performed. The carrier indeed benefits from the privilege of limitation of liability notwithstanding failure to comply with the notice requirement under Article 8 of the Warsaw-Hague system. 105 In other words, the Ethiopian law on air waybills have now been simplified in that it does not anymore sanction failure to comply with the notice requirement. In contrast, the law on passenger ticket and baggage check remains unchanged and hence it still sanctions failure to comply with the requirements of form and content under Article 3 of the Warsaw Convention.
As noted earlier, air waybill constitutes prima facie evidence of the condition of the goods carried. Cargo is often concealed in packaging and, in effect, carriers will have little opportunity (in the course of loading) to independently verify the statements of consignors regarding the nature, condition, and quantity of their cargos. The consignor is thus liable to the carrier for any damage that might result from the absence or insufficiency of the indications and the statements he inserts in the air waybill. 106 Incidentally, courts in various jurisdictions have held that the airway bill only serves as prima facie evidence 101 Such an approach, which is not of course in line with the literal interpretation of Article 9 of the Warsaw Convention, has been pervasive in the USA; see, e.g., Philipson, supra note 7, § 6.17 -6.18; Diederiks-Verschoor, supra note 4, p. 69. 102 
Liability of the International Air Carrier
4.1-Sources of Liability of the International Air Carrier
The rules on carriers' liability are embodied in Articles 17-19 of the Warsaw Convention. Article 17 stipulates the carrier's liability for injury and death of passengers, and Article 18 states the rules on carriers' liability for loss or damage to "registered luggage or any goods". Article 19 provides that the carrier is liable for damage caused by delay. These rules are predicated on the principle of fault, although the burden of proof is assumed by the carrier himself (hence "a reversed burden of proof") 110 in return for the privilege of limiting liability to the amount set out in Article 22.
Under Article 17, the carrier is liable for the "death and wounding of a passenger or any other bodily injury suffered by a passenger if the accident which caused the damage took place on board the aircraft or in the course of any of the operations of embarking or disembarking". As "accident", "bodily injury" and "embarking/disembarking" are not defined anywhere in the Convention, uniform interpretation of Article 17 is difficult. Though there appears to be consensus in considering "accident" as "unexpected or unusual event other than the normal operation of the aircraft which is external to the passenger,"
111 there have been instances where comparable facts led to different decisions in various jurisdictions. 112 Meanwhile, the phrase "bodily injury," which appears to merely 107 Diederiks-Verschoor, supra note 4, p. 70. 108 There used to be uncertainty regarding the negotiability of air waybills (see, e.g., Diederiks-Verschoor, supra note 4, p. 69, and Philipson, supra note 7, § 6.2). 114 Determining whether an accident took place during "embarking" or "disembarking"
is not as easy as establishing the occurrence of accident "on board aircraft". Different tests or approaches (to establish accidents occurring in the process of embarking or disembarking) have been developed in different jurisdictions. Among the civil law members of the Warsaw Convention, "the zone of aviation risk" and "the control" tests apply in determining the process of embarking and disembarking. The zone of aviation risk test limits the application of Article 17 to only accidents occurring inside airport terminals where the aviation risk is greater. On the other hand, the control test allow courts to exclude accidents, though occurring in the aviation risk zone, that cannot reasonably be attributable to the fault of the carrier as in, for example, cases where a passenger sustained injury while using the escalator in the airport entrance hall. In common law jurisdictions, notably the US, a "tripartite test" is employed in determining the process of embarking or disembarking for the purpose of Article 17. Circuit, 1976) ] cases, emphasises the importance of (1) the location of the accident, (2) the nature of the passenger's activity during the accident and (3) the carrier's control over the injured passenger at the time of the accident. The two tests are not however mutually exclusive. Notwithstanding the type of tests employed, one would likely reach at similar conclusions except in To the best knowledge of the author, Ethiopian courts have not ruled on these aspects of Article 17 of the Warsaw Convention. As Ethiopian courts are now expected to widely 115 apply the Warsaw Convention, the relatively rich jurisprudence in other Warsaw jurisdictions can inform judicial interpretation in Ethiopian courts when cases require the understanding and interpretation of Article 17. It is thus submitted that courts need to apply definitions and tests of "accident", "bodily injury" and "embarking/disembarking" in light of the jurisprudence and doctrinal interpretation that have developed elsewhere. 116 In particular, courts must at least (1) distinguish "accident" from "occurrence," 117 (2) refrain from widely interpreting "bodily injury"; 118 and (3) limit the scope of the process of "embarking/disembarking" to activities undertaken in the "zone of aviation risk". This statement of liability includes personal injury and it is argued 121 that "personal injury" is not synonymous with the notions of "wounding... and bodily injury" as envisaged under Article 17 of the Warsaw Convention. Accordingly, "personal injury" is believed to entitle compensation for mental marginal cases; see Diederiks-Verschoor, supra note 4, p. 79-80 and Philipson, supra note 7, § 7.44 -7.59. 115 See n. 13-15 supra and the accompanying texts. 116 In this regard, the jurisprudence from the USA, UK and France -where the Warsaw Convention rules have been litigated since the first half of the 20 th century -would be instructive. 117 "Occurrence" is used under Article 18(1) within the context of carrier's liability for damage to goods and luggage. And, it has rightly been distinguished from "accident" under Article 17; see, e.g., Philipson, supra note 7, § 7.32. 118 This would enable courts not to depart from the literal meanings of the authentic text of the Convention as well as the intent of the drafters of the Convention; see note 110 supra and Philipson, supra note 7, § 7.25 -7.28. 119 Even then, the issue of control also must be taken into account so as to avoid holding the carrier liable to damages caused by accidents occurring inside the zone of aviation risk but without the carrier being in charge of the passenger; see note 114 supra. 120 Advice to International Passengers on Limitation of Liability, note 38 supra. 121 See, e.g., Krytsal v British Overseas Airways Corp., US District Court, Central District of California (10 September 1975) cited in Diederiks-Verschoor, supra note 4, p. 106 and Eaton, p. 577; Note however that the tendency to exclude compensation to purely mental injury pervades even after the most passengerfriendly Montreal Convention of 1999 (See Philipson, supra note 7, § 7.31).
injury even where it is not accompanied by physical injury. 122 In employing the term "personal injury" (instead of "wounding and bodily injury") in its passenger ticket, Ethiopian Airlines is thus arguably ready to redress passengers for mental injury unaccompanied by physical injury. In the absence of any local jurisprudence on this point, it is unclear whether Ethiopian courts maintain a distinction between "bodily injury" (Article 17, Warsaw Convention) and "personal injury" (Advice to International Passengers on Limitation of Liability, Passenger Ticket and Baggage Check, Issued by Ethiopian Airlines).
Under Article 18, the international carrier is presumed liable for "destruction, loss or damage to registered 123 luggage or any goods 124 if the occurrence which caused the damage took place during the carriage by air." Occurrence has been defined more broadly than accident under Article 17. Unlike "personal injury" (Article 17), damage need not result from "unusual and unexpected event." Events such as mechanical problems, refusal to unload an aircraft, error in delivering parcels to the consignee, and loss of documentation by the carrier have been taken to constitute "occurrence".
125 Yet, occurrence must happen (1) while the carrier is in charge of the goods and (2) in an aerodrome or aboard an aircraft. 126 These two elements which define the duration of liability (i.e. "during 122 Diederiks-Verschoor, supra note 4, p. 106; note however that the majority of commentators appear to be non-assertive about the argument that "personal injury" in the IATA (Montreal) Intercarrier Agreement of 1966 differs in meaning from "wounding and bodily injury" of Article 17 of the Warsaw Convention. For instance, Diederiks-Verschoor, who in her book discusses Krytsal v British Overseas Airways Corp., describes the holding of the American court as "interesting" rather than authoritative. Of course, it must be noted that the Montreal Agreement does not constitute a formal amendment to the Warsaw Convention (see note 32 supra). Yet, other formal amendments to the Warsaw Convention, e.g. the Guatemala City Protocol and the Montreal Protocol No. 3, employ the term "personal injury" in lieu of "wounding and bodily injury". And, the use of the expression personal injury is preferred so as to "signal that [purely] mental injuries have in practice been regarded as included and compensable." (See Cheng, supra note 22, p. 850). 123 The dichotomy between registered and unregistered baggage looks important. First, Article 18(1) mentions only registered baggage. Hence, the carrier is not presumed to be at fault when damage relates to unregistered baggage. Second, as the Convention does not govern the liability of the carrier in respect of destruction, loss or damage to unregistered baggage which the carrier takes charge, it is likely for domestic laws to apply in lieu of the Convention. Incidentally, it must be noted the jurisprudence on this point is diverse (See, e.g., Philipson, supra note 7, § 8.4 -8.9). 124 Goods is synonymous with the now widely used term "cargo" and includes almost anything but luggage; see, e.g., Philipson, supra note 7, 8.6. 125 Diederiks-Verschoor, , supra note 4, p. 81; Philipson, supra note 7, § 8.6 126 Article 18(2), Warsaw Convention. the carriage by air" under Article 18(1)) must exist cumulatively. 127 This would in essence mean that the Warsaw Convention applies 128 to damages to luggage and goods occurring during "the airport-to-airport" period save exceptional situations provided in Articles 18(2) and 18(3). 129 An interesting aspect of the jurisprudence of Article 18, as developed elsewhere, involves the phrase "in charge of the carrier." The carrier is generally understood to be in charge of the goods from the moment they are delivered to it until they are transferred to the custody of the consignee. 130 The mere absence of physical possession (actual control) does not necessarily relieve the carrier of its duty of care. 131 In particular, carriers are regarded to be in charge of goods, even if goods are in physical possession of handling agents 132 and customs officials. 133 In Mengistu G. v Ethiopian Airlines and Customs & Excise Tax Administration, 134 an issue arose whether the handling of cargo to customs officials at Bole International Airport would relieve the carrier from being considered in charge of the goods for the purpose of Article 631 of the Commercial Code, which is identical to Article 18(1) of the Warsaw Convention. The High Court of Addis Ababa agreed with Ethiopian Airlines that the latter's duty to take care of the cargo ended upon the delivery of the goods to customs authority at the airport. On appeal, the Supreme Court confirmed the holding of the lower court on the same point, notwithstanding its simultaneous approval of the argument of Customs & Excise Tax Administration that "Eቃው በባለቤቱ Eጅ Eስኪገባ ድረስ በጉዞ ላይ Eንዳለ ይቆጠራል". The holding of Ethiopian courts that the carrier ceased to be in charge of cargo once it was handed over to customs authorities at the destination airport is incompatible with the contemporary jurisprudence in both civil law and common law members of the Warsaw Convention.
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The carrier is liable for delay of passengers, luggage or goods. 136 However, delay is not defined anywhere in the Convention. According to some authors, 137 delay "connotes the discrepancy between the time when the carrier should have delivered passengers, baggage or cargo to their destination and the time when it actually did so." As a matter of contract law, the date and time specified in the contract govern any issue involving delay in the performance of contractual obligation.
138 If no time is agreed, it shall be performed immediately.
139 Of course, the question "how immediate" poses some problem. Nonetheless, the rules on notice shade some light on the issue. Particularly, Article 1774 of the Civil Code, which entitles a creditor to fix a period of time after the expiry of which he will not accept performance of the contract, stipulates that such period shall be "reasonable having regard to the nature and circumstances of the case." For the carrier to be liable for delay, the time of performance of carriage must therefore be unreasonably late under the circumstances.
140
135 Of course, there have been instances where courts elsewhere held the carrier ceased to be in charge of cargo once it was handed over to customs authorities (see note 133 supra). Yet, it is now argued the carrier is regarded as being in charge unless delivery to the consignee takes place. Philipson et al. argue that "the weight of authority in both civil law and common law jurisdictions is now" in favor of the argument that the carrier does not stop being in charge should it hand cargo to customs officials (Philipson, supra note 7, § 8 -18); see also 144 The first decade of the 21 st century witnessed aggressive legislative efforts to protect air passengers from airline malpractices. In particular, the USA and EU (European Union) are in the driving sit in enacting consumer protection laws that strengthen passenger rights regarding, for instance, tarmac delay and cancellation of flights; see, e.g. 
4.2-Limitation of the Carrier's Liability
One of the cardinal principles of the Warsaw Convention is limitation of air carriers' liability. The principle is embodied in Article 22 and applies in the majority of cases. There are however exceptional circumstances that justify the non-observance of the limits, hence unlimited liability of the carrier. Meanwhile, the carrier may totally avoid liability under the cases provided in Articles 20-21. 145 For the sake of succinctness, however, we will only deal with Article 22 and the interesting topic of breaking the limit.
According to the original Warsaw rule on limitation of liability, the carrier's liability for death or injury of passengers is limited to the sum of 125,000 French gold francs unless a higher limit of liability is agreed by the parties. 146 Moreover, liability for damage or loss of checked baggage and of goods is limited to 250 French gold francs per kilogram. 147 As regards objects of which the passenger himself takes charge, the liability of the carrier is limited to 5,000 francs per passenger. 148 Ever since the coming into force of the 1975 Montreal Protocols, the liability caps are expressed in Special Drawing Rights. 149 Accordingly, the liability of a carrier for death, wounding or bodily injury is restricted to 8,300 SDRs (or its equivalent in Birr at the date of the judgement). 150 As regards objects of which passengers take charge themselves, the liability cap is now 332 SDRs per passenger. 151 The Montreal Additional Protocol No. 1 limits the liability of the carrier in the carriage of baggage or cargo to 17 SDRs per kilogram. 152 The fact that Ethiopia is a member to the Montreal Additional Protocol No. 4 renders the liability limit in the carriage of cargo inviolable unless the consignor opts for a higher limit by paying a supplementary sum. 153 As seen earlier, the 1966 Montreal Intercarrier Agreement binds Ethiopian Airlines to a higher [than the Warsaw system affords] limitation cap with regard to damages sustained on a journey to, from, or with an agreed stopping place in the United States of America. 154 This higher limitation cap is U.S. $ 75,000.00 inclusive of legal fees and costs. 155 Obviously, the limitation cap varies with the applicable convention or agreement. For instance, the claims of a passenger who flies Ethiopian from Washington DC to Addis Ababa would be subject to the US $ 75,000 limit. 156 A passenger on a flight from Addis Ababa to Dar es Salaam would have his contract of carriage subject to the 125,000.00 francs (or 8,300.00 SDRs) limit under the original Warsaw Convention. 157 On the other hand, the claims of a passenger, with a round trip to Nairobi-Addis Ababa-Nairobi ticket, would be subject to the 250,000 francs (or 16,600 SDRs) as Kenyan courts apply the Warsaw Convention as amended by the 1955 Hague Protocol. 158 Finally, the contracts of passengers in the same flight would be subject to different liability limits.
The pro-carrier principle of limitation of liability, which may get in the way of unlimited settlement of damages, may be challenged in exceptional circumstances. One such 160 circumstance involves the concept of wilful misconduct. An international air carrier loses its right to limit or exclude liability should damage (to passenger or goods) result from its or its agent's wilful misconduct. 161 Moreover, the carrier is prohibited from relying on the provisions of the Convention limiting or excluding liability when the damage is the result of default which, in accordance with the law of the court entertaining the case, is considered to be equivalent to wilful misconduct. 162 Wilful misconduct is an English translation of "dol" in the original and authentic French version of Article 25 of the Convention. There are however arguments that the term 'wilful misconduct' does not accurately represent the French concept of "dol." According to a leading author in international air law, "dol" refers to "the intention to inflict specific injury on another person." 163 In contrast, wilful misconduct does not necessarily imply the intention to inflict injury. 164 As a result, jurisdictions that rely on the English version of the Convention apparently apply Article 25 in a wider context than those relying on the French version. 165 To avoid the divergent interpretation of Article 25 and hence the instance of forum shopping, Article 25 was amended in the 1955 Hague Protocol. Accordingly, Article 25 (as amended) reads: "the limits of liability specified in Article 22 shall not apply, if it is proved that the damage resulted from an act or omission of the carrier, his servants or agents, done with intent to cause damage or recklessly and with knowledge that damage would probably result..." 166 Apart from the fact that "omission" 167 has now been included as a ground of unlimited liability, the new Article 25 is different from its predecessor in its simultaneous use of both "dol" and "wilful misconduct". 168 Articles XV cum IX of the Montreal Protocol No. 4 imply that the concept of wilful misconduct has given way to the principle of absolute carrier liability for cargo claims. Yet, Article 25 of the Warsaw Convention still forms part of the Ethiopian law on international air carriage of passengers and baggage. As a result, Ethiopian courts could still be dragged to the question involving the exact scope of the original Article 25. It is however the opinion of this author that Ethiopian courts would (and should) prefer the English concept of wilful misconduct over the French concept of "dol" as the English version of the Convention along with the accompanying literature are easily accessible than the official French version.
As seen above, Article 25 applies when the carrier inflicts damage either intentionally or recklessly (acting with knowledge but without regard for the consequences). 169 Courts in English speaking countries found wilful misconduct when for example the pilot descended to a level below the flight altitude he had been instructed to maintain 170 ; the pilot failed to climb to the level he had been instructed and as a result the aircraft crashed into a mountain 171 ; the aircraft is inadequately equipped; 172 and when the pilot decided to navigate notwithstanding unreliable INS (Inertia Navigation System). 173 The establishment of wilful misconduct prohibits the carrier from availing itself of provisions limiting or excluding liability. 174 These provisions certainly include Articles 20 and 22. 175 It is not, however, a matter of consensus whether a carrier, guilty of wilful misconduct, is excluded from relying on, for example, Article 26(4). 176 It is to be noted that the importance of wilful misconduct is declining in modern private international air law where the principle of absolute liability reigns.
177
Concluding Remarks
Despite its long history, the Ethiopian law on international air carriage appears to have been neglected and has not attracted the attention of practicing and academic lawyers for decades. It is also sad that Ethiopian courts apply the inappropriate law (in the examples mentioned above) when dealing with matters of international air carriage. It is, however, hoped that the Civil Aviation Proclamation, which lays the ground for wider utility of the Warsaw Convention (and some of its amendments), will not remain unnoticed. The author is of the opinion that Ethiopian courts would benefit from foreign jurisprudence and local literature in their attempt to interpret and apply the 1929 Warsaw Convention and its Montreal Additional Protocols -which are now the main source of Ethiopian law on carriage by air.
This short introduction to the Ethiopian law on carriage by air reveals that the Warsaw Convention governs the liability of any air carrier. The carrier assumes fault based liability for injury and death of passengers, loss or damage to luggage and goods, and delay. The carrier may escape liability in cases provided under Articles 20-21. Otherwise, the liability of the carrier is limited to the amount indicated under Article 22 of the Warsaw Convention save in exceptional circumstances involving, for example, wilful misconduct. Claims related to carriage by air may be brought before an Ethiopian court where the 172 Philipson, Ibid, § 10-35. 173 In Re Korean Airlines Disaster, note 169 supra. 174 Article 25(1), Warsaw Convention. 175 Article 22 limits the carrier's liability; whereas, Article 20 relieves the carrier from liability subject to proof of "all necessary measures" and "contributory negligence." 176 Philipson, supra note 7, § 10-16. 177 The Montreal Protocol No. 4 as well as the Montreal Convention represent modern international laws on carriage by air that do away with the concept of wilful misconduct. Within the context of Montreal Convention, the concept of wilful misconduct, rather "negligence or other wrongful act or omission", now plays a reduced role; see Article 21, Montreal Convention.
carrier keeps its residence, principal place of business or establishment. Ethiopian courts may also entertain air carriage cases where Ethiopia is the place of destination. That said, legislative response to contemporary developments in the air business is desirable. In particular, the drawbacks of the Warsaw Convention ought to be addressed with a view to updating the various stipulations with current needs, events and realities. A case in point is the need to balance the elements of the pro-carrier regime with pro-passenger or pro-cargo-owner principles. Of course, due care should also be taken not to seriously undermine the Ethiopian aviation sector. Yet, there is the need to raise the limitation cap for personal and cargo damages instead of introducing absolute carrier liability. Secondly, rules on the form and content of passenger and luggage tickets must be simplified to accommodate developments in the air business. And thirdly rules of jurisdiction must be updated so that Ethiopian residents may bring actions against foreign air carriers before Ethiopian courts. Admittedly, however, there is no easy way to do this. Should Ethiopia join either the 1955 Hague Protocol or the 1999 Montreal Convention, at least two of the three courses of action can materialize in a manner that strikes a balance between the interests of passengers, cargo owners and air carriers.
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